Rt Hon Alex Salmond MSP
Office of the First Minister 
St. Andrew's House 
Regent Road 
Edinburgh 
EH1 3DG

14th July 2009

Planning Permission Appeal PPA-200-242

Lower Kilmardinny/Westpark, 1 Milngavie Road, Bearsden, G61 6AT

On behalf of my constituents in East Dunbartonshire I would like to raise with you a number of issues regarding the Notice of Intention issued by the Scottish Government Reporter Janet McNair regarding Planning Permission Appeal PPA-200-242, and the planning appeals system more generally.

As you may know, a proposal by developers CALA Management and Stewart Milne Holdings Ltd for a development, known locally as the Lower Kilmardinny development, including 550 homes, offices, sports facilities, a rail-halt, park and ride and new access roads, was rejected by East Dunbartonshire Council on 9th November 2007. The developers subsequently submitted an appeal against this decision on 4th December 2007, and it was put to a Public Inquiry. On 6th April 2009, the Reporter Janet McNair issued a Notice of Intention which stated that she was “minded to allow the appeal and grant outline planning permission”, subject to 20 conditions which she specified in an annexe to her letter.

The local reaction to the Reporter’s Notice of Intention in my constituency of East Dunbartonshire, and particularly in the areas of Milngavie and Bearsden which would be most affected by the development, has been almost unanimous objection to the expected decision. I have enclosed the letters and articles published in the local newspaper, the Milngavie and Bearsden Herald, since the Reporter’s notice of intention was issued, which I hope will help to demonstrate for you the strength of local opposition to this development even when the Reporter’s 20 conditions are taken into account.

Planning Appeals System
As you will see, many local people are angry not only with the Reporter’s decision, but with the fact that such an important decision, which has huge ramifications for the life of the community, has been made by an unelected official, going against the decision of the elected local council.

I understand from the document Planning Appeals in Scotland, published by the Scottish Executive Inquiry Reporters Unit, that:

“Reporters’ decisions will be based on the planning merits of the proposed developments, after taking account of the approved development plan, relevant published government guidance, the written evidence or evidence led at a public inquiry.” (p. 17)

It is not unusual for unelected officials to be asked to interpret the laws laid down by elected bodies – this is a common occurrence in our judicial system. However, I find it deeply concerning that many of the terms used in planning law are open to such wide interpretation that decisions could be made which contravene the spirit in which the law was intended, even if a Reporter deems it to be legally acceptable. For example, East Dunbartonshire Council’s Local Plan contains phrases such as “…not harm the amenity of the area”; “whether reasonable attempts have been made…”; “loss of… landscape value”; and “sites which are important to local communities”, all of which may be interpreted quite differently by a Reporter than by local people. While I appreciate that Reporters are appointed by Ministers based upon their experience in town planning, judgements about the merits of a development for a particular community are not merely technical calculations, but involve decisions about what is good for the people of the area. I therefore believe that any official charged with making such decisions should be accountable to the public through a clear and effective democratic structure. In this case, a vast amount of evidence was presented by local people during the public inquiry to show why they believe the development would not be in the best interests of the community, and I find it shocking that a Reporter has then been able to tell local people that they are wrong about what is best for them, with no input from elected Ministers.

Furthermore, it is concerning that a Reporter’s decision cannot then be altered either by the Reporter or by Ministers. It seems to me that if Reporters’ decisions cannot be altered by the Ministers who appoint them, then they are only democratically accountable in the limited sense that Ministers may also dismiss them. Even the complaints system, which ultimately ends with the Scottish Parliamentary Commissioner for Administration, does not provide democratic redress for the voting public.

I understand that a Reporter’s decision can be legally challenged, but only on a point of law or procedure and not on the planning merits of the case. Surely, 
however, the planning merits are likely to be the most contentious part of the decision. For example, judgements in the Reporter’s Notice of Intention about what would reduce “residential amenity, or local character” (paragraph 25) or be a “significant local benefit” (paragraph 64) are more open to dispute than matters of law or procedure. In addition, the fact that the only possible challenge is a legal one means that local councils are at a disadvantage compared to developers. Whereas development companies may have access to extensive funds with which to employ the services of lawyers to handle the legal proceedings, councils typically have more limited funds available to them for dealing with such cases. Surely, then, the system for handling planning appeals is deeply undemocratic. 
In relation to the Kilmardinny development, this system has elicited the following responses from local people:

“Now our local environment is to be ruined with the support of unelected planners. Once again it is ordinary citizens, powerless to prevent such idiocy, even with the support of their elected representatives, who will pay the price.”

(D. N. Nicolson)

“This Scottish Government, always trumpeting its championing of ‘The People of Scotland’, has, on the word of a single unelected individual, given the go ahead for a monstrous blot on our landscape. So that’s democracy out of the window!”

(Ian Mitchell, Milngavie)

“What is the point of local government, if the council’s democratically elected representatives can be overruled by a distant, uninvolved, unelected, unaccountable career bureaucrat serving a master with a different agenda?”

(Louise Love, Bearsden)

“The planning system is not serving well the people of Bearsden and Milngavie on this issue, it is difficult to see where democracy lies in a situation where the vast majority of the local community do not appear to want this development, the council turned it down, and yet it is being forced upon us for reasons it is difficult to comprehend.”

(H. MacAnespie, Milngavie)

“Democracy is dead, or so it seems in East Dunbartonshire.”

(Dorothy Bennett, Milngavie)

I am aware that this is not the only planning decision by a Scottish Government Reporter which has sparked outrage by going against local public opinion in the affected area. I believe it is vital that local government remains central to the planning process, as local elected representatives are best placed to make decisions about what is best for communities. As has 
been shown in this case, the present planning system can make local democracy superfluous. I strongly urge you to undertake an urgent review of the planning appeals system and introduce reforms to address this lack of democracy.

Planning Gain

As a condition for granting permission for CALA Management and Stewart Milne Holdings to go ahead with the development, the Reporter requires the developers to put forward funds by way of planning gain. These include £10 million towards the cost of replacing the Allander Leisure centre, £654,048 towards transportation measures such as road construction, and a proportion of 10% of the housing built to be ‘affordable housing’. I believe, as do many of my constituents, that this is asking very little of the developers in exchange for a development of 550 houses on some of the highest value residential land in Scotland. I understand that there are no set rules defining how much planning gain should be required as a proportion of the value of a development, however the general feeling in the community is that these benefits are not nearly enough to offset the many potential impacts of this development.

The Local Plan, in paragraph 3.2.24 states that:

 “…a target of 40% affordable housing on suitable sites would be appropriate in securing a contribution to this need for affordable housing throughout East Dunbartonshire… After careful consideration it is therefore proposed that the 40% target is justified and should be applied to these settlements.”

Although, as the Reporter notes, this target is negotiable, she concludes that “the likely high development costs, a high proportion of which are likely to be incurred in the early stages of the project, and the planning gain offered, justify a 10% proportion of affordable housing.” There is no transparency around how this 10% figure was reached.

There are also significant concerns about the costs of the new sports centre. While the Reporter has asked the developers to put forward £10 million towards it, the costs of the new centre has been estimated at around £17 million. If the Council cannot provide the remaining £7 million, the community will have to settle for reduced facilities, which is also contrary to the Local Plan, which specifies that the Council should aim to provide an “improved range of facilities” (CF1, p. 35). In contrast, the Council stated in evidence to the Inquiry that the cost of maintaining the current Allander Leisure facility for another 30 years is estimated at £3 million. 
Indeed, the concept of planning gain as it is employed in Scottish Government planning policy lacks rigour and transparency. The Reporter notes in her Notice of Intention that there is no statutory definition of ‘planning gain’ and so she employs the generally accepted definition, which is that of “public benefits.” The benefits to a community of any given development are difficult to quantify, but surely if a Reporter’s judgement as to what public benefits the community requires differs substantially from the judgement of the community itself then there ought to be a process for referring such decisions to elected officials. Although Reporters are expected to take into consideration representations from local authorities and any other persons who have expressed a wish to be represented at the inquiry, in this case the Reporter does not appear to have given due consideration to the wishes of the community.
A piece of research entitled Land Values and the Implications for Planning Policy was commissioned by the Scottish Government and carried out by DTZ Pieda Consulting between August 2001 and March 2002. After examining the concept of planning gain and its application in practice, the report concludes:
“This is not a satisfactory situation: it is messy, potentially inequitable and lacks transparency; it makes huge demands on the time of both local authorities and developers, with each development needing detailed, protracted individual negotiation; the process of negotiation about planning gain has delayed the development of certain major sites; and because there is a lack of clarity about what will be asked of developers, it is less likely that planning gain demands will be fully reflected in the price paid to landowners, and a risk that they  become built into the costs of the housing built on the site.”

“…Planning gain is not a good mechanism for securing major new elements of infrastructure which may be needed as a city expands – for example new public transport developments and new secondary schools – because such major schemes require the pooling of planning gain from a large number of sites.”

I strongly urge you to consider reforming the system, either to provide stronger guidance as to what is required of developers in terms of planning gain and make the decision-making process more transparent, or to consider replacing it with different system, such as the “taxation of betterment” recommended by the aforementioned commissioned report.

In light of the deficiencies in the planning appeals system which are highlighted by the Kilmardinny appeal and no doubt many others, I hope that you will give serious consideration to review and reform of Government policy in this regard. I strongly believe that it is not serving the needs of the public, and given the considerable impact which planning decisions have on the lives of communities, this should be treated as a matter of urgency. I would appreciate your thoughts on this matter and I look forward to hearing from you at your earliest convenience.

Yours sincerely,

Jo Swinson MP
